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May  17th,  1922. 


American  Smelting  and  Refining  Company, 

120  Broadway, 

New  York  City. 

Gentlemen : 

I am  advised  that  when  your  Board  of  Directors  arranged  to 
put  the  hooks  and  papers  of  the  Company  at  the  service  of  the 
accountants  selected  by  the  Committee,  of  which  Mr.  Henry 
Evans  is  chairman,  and  to  pay  the  expenses  of  the  Committee, 
it  was  agreed  that  the  report  of  the  Committee  should  be  examined 
on  behalf  of  the  Company  by  Judge  William  H.  Taft;  and  that, 
if,  after  conference  with  the  Committee,  Judge  Taft  should  not 
concur  in  the  conclusions  reached  by  the  Committee,  his  own 
views  should  be  printed  and  distributed  to  stockholders  along 
with  the  report;  and  that  upon  Judge  Taft  becoming  Chief  Jus- 
tice, it  was  arranged  that  I should  act  in  his  place. 

I have  examined  the  proposed  report  of  the  Committee  and 
have  studied  carefully  with  great  labor  the  mass  of  accounts, 
statements  and  inferences  prepared  by  the  accountants  and  coun- 
sel and  annexed  to  the  Committee’s  report,  and  also  a great 
amount  of  further  facts  and  accounts  presented  by  the  Company 
and  not  attached  to  the  report. 

I have  reached  the  same  conclusion  which  is  stated  by  the 
majority  of  the  Committee  in  the  following  words : 

“The  Company  has  been  in  existence  for  more  than 
twenty  years.  It  was  originally  organized  as  one  of  the  great 
industrial  enterprises  of  the  country,  and  has  maintained 
its  position  as  such.  This  has  been  accomplished,  as  will 
be  brought  out  in  the  course  of  this  report,  by  various  wise 
developments,  such  as  the  extension  of  the  Company’s  lead 
smelting  operations,  through  purchases  of  the  ores  of  the 
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Coeur  d’^Alene  mining  district,  and  otherwise.  Also  the  fu- 
ture opportunities  for  copper  smelting  Avere  foreseen,  and,  af- 
ter the  organization  of  the  Securities  Co.,  A\  ere  provided  for, 
to  the  ultimate  profit  of  the  Smelting  Co.,  after  all  the  common 
stock  of  the  Securities  Co.  had  finally  been  acquired.  And 
in  general  it  may  be  said  that  the  Company  has  made  large 
earnings ; that  it  stands  to-day  with  a great  and  valuable 
plant  and  organization;  and  that  it  has  a large  potential 
earning  capacity  in  normal  times. 

“It  also  may  be  said  that  the  business  management  of 
the  Company  has  been  successful,  and  that  a highly  efficient 
organization  for  the  conduct  of  its  business  has  been 
built  up.” 

I find  that,  during  the  twenty  years  since  the  Company  pur- 
chEsed  the  smelting  business  of  M.  Guggenheinds  Sons  in  1901, 
the  Company  has  paid  to  its  stockholders!  cash  dividends  amount- 
ing to  $118,798,911.00. 

The  entire  cash  investment  for  which  the  stock  of  the  Com- 
pai  y was  issued  was  as  follows : 

1899  $21,236,125. 

1901  15,316,000. 

1916  10,448,100. 

Total  $47,000,225. 

The  dividends  paid  have 

(1)  gh^en  to  the  stockholders  six  per  cent,  per  annum  upon 
the  entire  cash  investment  for  the  full  twenty  years; 

(2)  returned  to  the  stockholders  the  entire  cash  investment; 

(3)  paid  over  to  the  stockholders  over  $23,000,000  in  excess 
of  he  entire  cash  investment  and  six  per  cent,  interest  thereon 
for  tAventy  years. 

I find  that  after  all  this  enormous  return  to  stockholders,  the 
property  of  the  corporation,  which  the  Committee  justly  describes 
as  ‘a  great  and  valuable  plant  and  organization  Avith  a large 
potmtial  eaiming  capacity  in  normal  times,”  includes  twenty- 
five  smelting  and  refining  plants  owned  and  operated  by  the 
Co]  ipany,  five  in  Colorado,  two  in  Utah,  one  in  Texas,  one  in 
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Arizona,  one  in  New  Jersey,  one  in  Maryland,  one  in  Illinois, 
two  in  Oklahoma,  one  in  Nebraska,  one  in  California,  one  in  the 
State  of  Washington,  one  in  Montana,  five  in  Mexico,  two  in 
South  America,  and  that  the  Company  oAvns  and  operates  eleven 
mines  of  silver,  lead,  zinc,  copper  and  iron,  and  five  coal  mines, 
and  that  it  operates  four  other  mines  leased  or  partly  owned 
by  it.  The  magnitude  of  these  plants  and  mines  and  of  the  busi- 
ness which  may  be  transacted  through  them  is  shown  by  the 
fact  that  the  receipts  from  the  business  done  in  them  during 
the  year  1920  amounted  to  $191,185,170.73,  and  in  the  year  1921 
to  $141,351,024.36. 

The  cost  of  these  properties,  largely  created  by  purchases, 
construction,  additions  and  improvements  since  1901  through  the 
application  of  earnings,  and  after  all  deductions  for  depreciation 
and  ore  depletion,  stands  in  the  last  balance  sheet  of  December 
31,  1921,  at  $128,042,207.20.  No  one  has  undertaken  to  show 
that  this  statement  is  not  correct  and  I have  no  doubt  that  as 
successful  going  concerns,  the  plants  and  mines  and  their  appur- 
tenances are  fairly  worth  the  net  cost  amount  thus  stated. 

The  current  a.ssets  of  the  Company  amount  to  $57,538,883.07 
and  they  exceed  by  more  than  $1,000,000  the  total  amount  of 
current  liabilities,  plus  the  total  amount  of  the  bonded  debt, 
plus  all  the  stocks  and  bonds  upon  the  property  of  subsidiary 
companies  in  the  hands  of  the  public. 

So  the  stockholders  of  the  Company  have  behind  their  stock 
practically  a clear  value  of  more  than  $128,000,000,  equivalent 
to  par  for  both  the  common  and  preferred  stock  and  $17,000,000 
surplus. 

Under  these  circumstances  the  management  of  the  Company 
would  probably  be  receiving  testimonials  of  gratitude  from  the 
stocldiolders  were  it  not  that  as  one  of  the  unprecedented  results 
of  the  Great  W^ar  the  bottom  dropped  out  of  the  metal  market, 
and  especially  out  of  the  market  for  copper.  Construction 
stopped,  purchasing  stopped,  copper  stocks  accumulated,  after 
a time  many  mines  unable  to  sell  their  copper  at  a profit  stopped 
producing,  so  that  they  sent  in  no  copper  to  be  smelted. 

I shall  presently  refer  to  the  Avisdom  Avith  which  the  manage- 
ment extricated  the  Company  from  the  difficult  and  dangerous 
position  in  which  it  was  placed  by  these  events.  There  was  one 
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thi'r  g,  however,  which  they  could  not  do.  They  (X>uld  not  escape 
fror  1 the  tendency  of  human  nature  to  blame  somebody  for  some- 
thirg  when  misfortune  comes.  It  is  the  same  tendency  which 
leac  s people  to  vote  against  the  Administration  in  power  when 
the  crops  are  bad.  Accordingly  instead  of  being  thanked  for  the 
wisdom  and  devotion  to  the  Company’s  interest  with  which  the 
mai  agement  has  built  up  this  great  institution  and  earned  these 
enoi-mous  dividends,  the  management  is  investigated  and  criti- 
cise d. 

Che  two  points  of  criticism  which  the  Committee  considers  of 
Buflicient  importance  to  mention  in  its  report  relate,  one  of 
the  u,  to  transactions  between  the  Smelting  Company  and  the 
American  Smelters  Securities  Co.  beginning  in  1905  and  ending 
in  : 911,  and  the  other  to  the  termination  of  the  Company’s  selling 
age  icy  for  a number  of  large  copper  producing  companies  at  the 
clo!  e of  1920  and  the  employment  by  the  producing  companie* 
of  juggenheim  Bros,  as  selling  agents  at  about  the  same  time. 

I h ive  come  to  the  clear  conclusion  that  both  of  these  criticisms 
are  without  just  foundation.  I feel  bound  als(>  to  say  that  the 
fac's  upon  both  points,  as  contained  in  the  annex  to  the  Com- 
mit tee's  report,  are  so  incomplete  as  to  be  misleading.  They 
ap]  ear  to  be  made  up  under  a strong  bias,  such  as  accountants 
an(  even  lawyers  do  sometimes  fall  into.  They  omit  many  facts 
necessary  to  a right  understanding  and  they  contain  erroneous 
assimptions  wholly  unsupported  by  evidence. 

The  first  point  of  criticism  curiously  enough  relates  to  the 
vei7  transactions  which  were  the  foundation  of  the  Company’s 
great  prosperity  and  through  which  the  Company  acquired  the 
pr(  perties  upon  which  its  earning  capacity  chiefly  rests. 

In  1899,  two  years  before  coming  into  the  Smelting  Company, 
the  members  of  the  Guggenheim  firm  had  organized  a company 
called  the  Guggenheim  Exploration  Company  for  the  purpose  of 
in\  estigating,  acquiring,  developing  and  dealing  in  mines  of  non- 
feii'ous  metals.  The  Guggenheims  owned  somewhat  less  than 
on  ‘-quarter  of  the  stock  of  this  company  and  three-quarters  of 
the  stock  was  taken  by  a number  of  very  able  and  competent  men, 
bo’h  in  mining  and  in  finance.  Among  these  were  Mr.  Jacob 
Sc  liff,  of  Kuhn,  Loeb  & Co.,  Mr.  William  C.  Wldtney,  Sir  Ernest 
Ca  isel,  of  London,  John  Hays  Hammond,  the  great  mining  expert. 
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By  March,  1905,  this  Company  had  accumulated  a considerable 
number  of  valuable  mines  and  was  beginning  the  construction 
of  one  smelter  and  contemplating  the  construction  of  others.  At 
that  point  an  arrangement  was  brought  about  under  which  the 
American  Smelting  and  Kefining  Company  and  the  Exploration 
Company  joined  in  the  creation  of  a new  company,  called  the 
American  Smelters  Exploration  Company,  to  which  all  the  mining 
properties  of  the  original  Exploration  Company  were  conveyed 
and  the  common  stock  of  which  was  equally  divided  between  the 
Smelting  Company  and  the  Guggenheim  Exploration  Company, 
except  that  the  Smelting  Company  had  ten  shares  more  than  half 

so  as  to  have  the  ultimate  control. 

The  consideration  moving  from  the  Smelting  Company  for  its 
half  of  the  Smelters  Exploration  Company  common  stock  was 
its  guaranty  of  $7,500,000  of  the  Smelters  Exploration  Company 
preferred  stock.  It  is  objected  that  the  properties  conveyed  to 
the  Smelters  Exploration  Company  under  this  arrangement  were 
not  such  as  to  justify  an  expectation  that  the  profits  from  their 
operation  would  pay  the  dividends  on  the  preferred  stock  and 
leave  any  margin  for  the  common  stock.  It  is  unnecessary  to 
discuss  this  objection  because  the  actual  operation  of  the  proper- 
ties has  proved  the  contrary. 

In  that  same  month  of  March,  1905,  the  Smelting  Company 
was  expending  something  over  $4,000,000  in  obtaining  control 
of  mining  companies  in  Idaho  for  the  purpose  of  securing  the  lea<l 
smelting  business  of  the  Coeur  d’Alene  region,  out  of  which  im- 
mense profits  were  subsequently  made  by  the  Smelting  Company. 

In  that  same  month  of  March,  the  Messrs.  Guggenheim  ol>- 
tained  through  Mr.  Baruch  options  for  the  purchase  at  something 
over  110,000,000  on  the  Tacoma  Smelter  in  the  State  of  Washing- 
ton and  the  Selby  Smelter  at  San  Francisco,  and  had  established 
relations  with  the  great  Utah  Copper  Mine,  under  which  it  was 
necessary  to  build  a new  smelting  plant  in  Utah  to  secure  the 
smelting  business  of  that  mine.  This  was  in  the  exercise  of  that 
foresight  regarding  the  development  of  the  copper  smelting  busi- 
ness which  the  Committee  commends.  When  the  management 
of  the  Smelting  Company  turned  to  the  subject  of  utilizing  these 
opportunities  through  the  purchase  of  the  Tacoma  Smelter  and 
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the  Selby  Smelter  and  the  building  of  a smeltcT  in  Utah,  they 
fou;id  themselves  confronted  with  the  following  situation; 

(1)  About  $20,000,000  was  requisite  to  carry  out  the  develop- 
mei  t. 

(2)  The  Smelting  Company  had  not  the  money.  It  had  gone 
to  1 he  practical  limits  of  its  spare  and  available  cash  in  the  pur- 
chase  of  properties  to  secure  the  Coeur  d’Alene  lead  smelting 
bus  iness. 

(3)  Money  must  be  raised  by  the  sale  of  new  securities  to  the 
pul  lie,  or  by  bringing  in  someone  else  who  would  furnish  the 
mo:  ley  and  share  in  the  profits, 

(4)  At  that  time  the  bankers  of  the  Smelting  Company  were 
the  firm  of  Kuhn,  Loeb  & Co.,  of  which  Mr.  Jacob  Schiff  was  the 
hea  i,  and  they  were  about  offering  to  the  public  a large  amount 
of  he  Smelters  Exploration  Company  6%  preferred  B stock, 
gua  ranteed  by  the  Smelting  Company  under  the  arrangement  by 
whi  eh  they  had  acquired  the  interest  in  the  Guggenheim  Explora- 
tioi  Company  properties. 


Accordingly  the  management  applied  to  Kuhu,  Loeb  & Co.  who 
positively  refused  to  put  out  for  the  Company  a new  issue  of 
Sm  dting  Company  securities,  but  proposed  that  the  money  should 
be  raised  upon  the  joint  credit  of  the  Smelting  Company  and 
the  Smelters  Exploration  Company  and  that  the  new  develop- 
ments should  be  financed  as  a joint  enterprise  by  enlarging  the 
issi  e of  preferred  stock  with  the  smelting  Company  guaranty, 
wh:  ch  Kuhn,  Loeb  & Co.  were  then  offering.  And  so  it  was  finally 
arr  inged  that  the  funds  were  to  be  raised  by  an  increased  issue  of 
stoi  k on  the  part  of  the  Smelters  Exploration  Company,  the  name 
of  A *hich  was  changed  to  American  Smelters  Securities  Company, 
anc  the  guaranty  bj’  the  Smelting  Company  of  that  stock,  and 
an  increase  of  the  Smelting  Company’s  common  stock  holdings 
in  Ihe  Securities  Company  from  50%  to  60%.  So  that  these  new 
ent  mprises  being  financed  through  the  Smelters  Securities  Corn- 
par  y,  the  Smelting  Company  stood  to  make  60%  of  the  profits 
of  6 access  while  the  holders  of  the  minority  stock  of  the  Securities 
Company  stood  to  make  40%  of  the  profits  of  success. 

The  criticism  upon  this  arrangement  is  that  the  American 
Sm  dting  & Refining  Company  should  have  financed  the  new 
cop  aer  smelting  development  itself  alone,  taking  all  the  profits  to 
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itself  instead  of  bringing  in  the  Smelters  Exploration  Company 
to  take  part  in  financing  and  carrying  on  the  enterprise  and  in 
the  profits. 

Regarding  this  arrangement  there  are  two  fundamental  things 
to  be  said : 

First,  it  is  perfectly  clear  that  it  would  have  been  better 
for  the  Smelting  Company  to  have  carried  through  a success- 
ful enterprise  by  itself,  taking  all  the  profits  for  itself,  if  it 
could  have  done  so.  That  was  as  plain  on  the  first  of  May,  1905, 
as  it  is  to-day.  It  must  have  been  perfectly  plain  to  the  officers 
and  directors  of  the  Smelting  Company  at  that  time. 

Second,  it  is  clear  that  the  officers  and  directors  of  the  Smelt- 
ing Company  at  that  time  were  satisfied  that  the  Smelting  Com- 
pany could  not  finance  the  transaction  itself  and  take  all  the 
profits;  and  that  in  order  to  carry  the  enterprise  through  they 
must  share  the  profits  with  Mr.  Schiff  and  his  friends  who  would 
help  carry  it  through.  At  that  time  the  President  of  the 
Company  was  Mr.  E.  B.  Nash,  the  Vice-President  was  Mr, 
Barton  Sewall,  both  experienced  and  successful  in  the  Smelt- 
ing business,  having  no  interest  whatever  in  the  Guggen- 
heim Exploration  Company.  In  the  Board  of  Directors  which 
discussed  the  subject  fully  sat  Henry  Higginson,  of  Boston, 
the  head  of  the  firm  of  Lee,  Higginson  & Co.,  thoroughly 
familiar  with  both  mining  and  finance  and  having  no  interest,  ex- 
cept in  the  Smelting  Company.  There  was  Grant  B.  Schley,  of 
Moore  & Schley,  perfectly  acquainted  with  the  possibilities  of 
floating  new  securities  on  the  New  York  market.  There  was  M. 
D.  Thatcher,  leading  banker  of  Colorado,  who  was  an  authority 
throughout  the  United  States  on  all  matters  of  mining  and  finance, 
and  there  was  Anton  Eilers,  long  experienced  and  trusted  in  the 
smelting  business  and  father  of  Karl  Eilers,  the  present  critic 
of  the  management.  All  these  men  after  full  discussion  voted  for 
this  arrangement  under  which  Mr.  Schiff  and  his  associates  were 
brought  in  to  take  part  in  the  enterprise,  to  fioat  the  securities 
and  to  share  in  the  profits.  No  one  can  say  that  these  men  were 
dishonest,  or  ignorant,  or  indifferent  to  their  trust.  No  one  is 
entitled  to  doubt  that  if  they  had  seen  any  way  more  profitable 
for  the  Smelting  Company  to  raise  the  necessary  funds,  they  would 
have  proposed  it  and  insisted  upon  it.  Even  the  Guggenheims, 
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who  retired  from  the  discussions  and  action  of  the  Board  because 
of  tl  eir  interest  in  the  Exploration  Company,  had  a much  smaller 
inte  ‘est  in  the  Exploration  Company  than  they  had  in  the  Smelt- 
ing Jompany.  They  held  less  stock  and  they  held  a smaller  pro- 
port ion  of  stock. 

^'hird,  any  one  who  is  familiar  with  the  way  in  which  the 
pub  ic  is  led  to  invest  its  money  in  new  enterpristis  in  this  money 
market  can  see  that  upon  the  uncontradicted  facts  the  decision 
of  t le  Board  of  Directors  in  May,  1905,  was  right — that  the  ques- 
tion before  them  was  not  whether  the  Smelting  Company  should 
tak(  all  the  profits,  or  a part  of  the  profits  of  the  enterprise,  but 
it  w as  whether  the  enterprise  should  go  on  or  be  abandoned. 

The  public  does  not  buy  the  bonds  of  new  undertakings  or 
extensions  of  complicated  business  upon  the  investors’  own  ex- 
ami  ration  and  knowledge  of  the  business.  The  jmblic  buys  such 
secirities  upon  faith  in  the  knowledge,  the  experience  and 
the  trustworthiness  of  the  banking  houses  who  do  make  them- 
selv  ?s  familiar  with  all  the  details  of  property  and  prospects  of 
the  business  issuing  the  securities,  and  who  recommend  the  securi- 
ties as  investment  and  give  evidence  of  their  good  faith  by  taking 
par  - in  the  investment. 

luhn,  Loeb  & Co.,  who  were  just  putting  out  the  issue  of 
Smi -Iters  Exploration  Company  preferred  stock  with  the  Smelt- 
ing Company  guaranty,  were,  before  the  financial  world  of 
Am  mica,  the  banking  sponsors  for  the  Smelting  Company.  No 
imi  ortant  banking  house  would  undertake  to  float  a loan  which 
the; ' had  turned  down.  The  presumption  that  it  was  not  a good 
risl  would  be  too  strong  with  bankers  and  with  the  public. 

The  gist  of  the  matter  was  that  the  Smelting  (Company  was  not 
in  i , financial  position  to  raise  the  money  for  the  new  enterprise 
witiout  taking  Mr.  Schifl  and  his  associates  into  a virtual  part- 
nership with  them  in  the  enterprise.  That  was  the  conclusion 
rea  -hed  and  accordingly  the  issue  of  Preferred  B stock  with  the 
gu£  ranty  of  the  Smelting  Company  was  increased  from  |7,500,000 
to  130,000,000  and  the  stock  was  taken  by  an  underwriting 
syn  :licate  formed  by  Kuhn,  Loeb  & Co.  and  very  largely  made  up 
of  ] Ir.  Schiff’s  associates  and  customers. 

The  new  development  was  successful.  Great  profits  have  been 
rea  ized  from  the  new  properties  which  were  acquired  or  con- 
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Btructed.  In  1911  the  Smelting  Company  bought  out  the  holders 
of  the  minority  of  the  common  stock  at  the  rate  of  ^60  per  share, 
a price  which  was  much  below  the  then  plainly  demonstrated 
earning  capacity  of  the  properties  represented  by  the  stock. 

About  this  particular  business  there  are  three  further  things 
to  be  said : 

First,  it  was  a burdensome  waste  of  time  and  money 
for  the  Committee’s  accountants  to  go  through  long  and  detailed 
analyses  of  accounts  and  statements  of  transactions,  filling  about 
one  hundred  pages,  to  show  that  the  stockholders  of  the  Guggen- 
heim Exploration  Company,  including  the  Guggenheims  to  the 
extent  of  their  less  than  a quarter  interest  in  that  Company,  made 
money  out  of  the  successful  development  which  was  undertaken 
in  the  spring  of  1905.  As  the  enterprises  undertaken  were  suc- 
cessful, of  course  they  made  money.  Everybody  made  money, 
including  the  stockholders  of  the  American  Smelting  & Refining 
Company,  but  nobody  would  have  made  any  money  unless  the 
combination  had  been  made  which  enabled  the  enterprises  then 
undertaken  to  be  successfully  financed  and  developed. 

Second:  These  transactions  illustrate  the  special  and 

peculiar  relations  between  the  smelting  and  the  mining  busi- 
ness which  the  managers  of  the  Smelting  Company  in- 
tended to  establish  when  they  sought  the  Guggenheim  firm 
in  1901  and  bought  out  their  smelting  business  and  secured 
the  Guggenheims  as  members  of  the  Smelting  Company  Board; 
that  is,  to  have  in  the  Smelting  Company  Board,  men  actively 
interested  and  influential  in  mining  deA^elopment,  who  could  bring 
business  to  the  Smelting  Company.  The  builders  of  smelters 
must  knoAV  beforehand  where  the  ore  is  coming  from  which 
they  are  to  smelt,  and,  to  expand  the  smelting  business 
successfully,  there  must  be  specially  friendly  and  often  con- 
fidential relations  with  the  men  who  are  locating  and  de- 
veloping mines.  That  is  the  way  in  which  the  business  of  this 
Company  has  been  built  up.  It  has  grown  because  the  Guggen- 
heims have  been  great  mining  men,  always  looking  out  in  their 
mining  operations  for  the  interest  of  the  Smelting  Company. 
They  have  invested  millions  in  mines,  not  only  through  this  coun- 
try, but  in  South  America  and  in  Mexico  and  in  Alaska,  and  their 
investments  have  always  resulted  in  business  for  the  Smelting 
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Con  pany.  For  example,  that  is  why  the  ores  of  the  Kennecott 
Min  i in  Alaska  are  sent  to  the  Company’s  Tacoma  Smelter,  and 
wh\  the  ores  of  the  Utah  Copper  Mine  are  sent  to  the  Company’s 
Gar  ield  Smelter,  etc.,  etc, 

j'hird,  every  practical  business  man  knows  that  one  seldom 
mah  ss  money  all  alone  in  this  world.  Especially  for  the  develop- 
ment  of  new  enterprises  one  must  have  associates.  Capital  and 
inte  ligence  and  different  kinds  of  experience  and  weight  of  in- 
fluence and  authority  in  the  financial  and  business  world  have 
to  liQ  combined  to  carry  through  great  enterprises;  and  the 
pro!  ts  have  to  be  shared  among  the  people  who  contribute  to 
success.  The  man  who  tries  to  grab  all  the  profits  for  himself 
fails.  His  enterprises  do  not  go  through. 

1 n 19(>5  the  experienced,  able  and  disinterested  men  who  were 
in  c(  ntrol  of  the  Smelting  Company,  some  of  whose  names  I have 
give  1,  found  it  necessary  to  get  help  in  financing  the  pro- 
pose d development  of  the  copper  smelting  industry;  and  they 
arraaged  for  a division  of  profits  which  they  thought  fair  and  for 
the  interest  of  the  Company.  The  enterprise  succeeded  to  the 
grea : profit  of  the  Company  and  of  their  associates.  They  were 
the  ] aen  who  were  charged  with  deciding  such  questions  in  behalf 
of  tlie  stockholders.  They  were  the  men  who  had  to  deal  with 
the  difficulties  of  the  situation.  Their  integrity  and  intelligence 
are  mimpeached.  With  entire  respect,  I feel  bound  to  say  that 
as  against  their  judgment  the  present  criticism  of  the  majority 
of  tl  e Stockholders’  Committee  and  their  accountants  and  coun- 
sel, lone  of  whom  is  familiar  with  either  the  mining  or  smelting 
busi  less,  or  can  possibly  know  the  difficulties  of  the  situation 
seve  iteen  years  ago,  is  entitled  to  very  little  weight. 

The  other  point  of  criticism,  which  is  that  the  management 
was  to  blame  for  losing  the  selling  agency  of  the  great  copper 
producing  companies,  rests  upon  practically  ignoring  the  most 
vital  fact  upon  which  the  whole  transaction  turned. 

'i  lie  selling  agency  for  the  seven  great  copper  producing  com- 
pani  ?s,  which  employed  the  Smelting  Company  to  sell  their  cop- 
per, was  very  profitable  so  long  as  there  was  a large  demand 
thro  ighout  the  world  for  copper,  with  an  active  market  and  good 
pric<  s.  When,  however,  the  demand  for  copper  almost  ceased  and 
the  lossibility  of  sales  covered  only  a very  small  proportion  of 
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the  supply,  the  Smelting  Company  was  confronted  with  a situa- 
tion in  which  they  could  not  go  on  under  the  existing  contracts, 
without  facing  bankruptcy. 

This  was  due  to  the  following  causes : 

(a)  The  principal  business  of  the  Company,  of  course,  was 
smelting  and  refining  and  the  Company’s  course  of  business  for  a 
long  time  had  been  to  buy  the  copper  ore  brought  to  their  smelters 
by  the  general  mining  public,  paying  the  market  price  of  the 
metal  content,  determined  by  assays,  on  the  day  of  delivery,  less 
a charge  to  cover  the  cost  and  profits  of  smelting  and  refining. 
At  the  same  time  the  Company  regularly  sold  from  day  to  day 
at  the  same  market  price  an  amount  of  metal  equal  to  that  which 
they  had  purchased  in  the  ore  on  that  day.  The  Company  thus 
avoided  speculating  in  copper  and  was  obliged  to  keep  on  hand  a 
supply  of  copper,  only  sufficient  to  make  deliveries  during  the 
period  occupied  in  smelting  and  refining.  The  Company  was 
thus  also  independent  of  fluctuations  in  the  market  price  because 
they  made  sales  as  against  each  purchase  at  the  time  of  purchase. 

(b)  The  selling  agency  contracts  required  the  Company  to  sell 
the  copper  of  the  companies  employing  it,  and  its  own  copper  as 
well,  pro  rata,  and  as  its  own  copper  was  ordinarily  only  about 
15%  of  the  whole  stock  which  they  had  for  sale,  they  were  obliged 
to  sell  nearly  seven  times  their  own  stock  of  copper  from  day  to 
day  if  they  were  to  prevent  the  continual  supply  coming  in  in  the 
course  of  their  general  business  from  accumulating  on  their  hands. 
After  the  w'ar  they  could  not  sell  any  such  amounts  of  copper  and 
accordingly  their  own  supply  did  accumulate  until  it  amounted 
to  about  49,000  tons  in  excess  of  their  normal  stock.  This  repre- 
sented an  investment  at  cost  of  about  §19,000,000  upon  which 
there  was  a quotational  loss  of  upwards  of  §0,000,000.  At  the 
end  of  October,  1920,  the  Company  had  borrow’ed  about  §6,000,000 
at  the  banks  and  was  accumulating  copper  at  the  rate  of  about 
5,000  tons  per  month,  to  carry  -which  would  require  additional 
borrowings  of  about  §1,500,000  per  month.  It  could  plainly  be 
foreseen  that  if  they  went  on  as  they  were  going,  a very  few 
months  from  the  first  of  November  would  see  the  Company  at  the 
limit  of  its  borrowing  capacity.  In  the  meantime  under  the  sell- 
ing agency  contracts,  the  producing  companies  were  entitled  to 
demand  advances  from  the  Smelting  Company  aggregating 
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?3,7  50,000  and  Chino  Copper  Company  had  already  demanded  an 
adv:  ince  of  |500,000.  Similar  demands  from  the  other  companies 
wer } anticipated. 

! ;t  was  perfectly  clear  that  the  Company  could  not  go  on  under 
tho!  e selling  agency  contracts,  but  must  stop  operating  under 
thei  11  and  secure  freedom  to  sell  its  own  copper,  or  become  bank- 
rup:.  The  management  of  the  Company  had  frequently  en- 
dea  ored  to  get  the  producing  companies  to  relieve  the  Company 
froi  1 the  pro  rata  clause  in  the  agency  contracts  and  this  request 
had  been  always  peremptorily  refused.  A renewed  attempt  was 
ma('e  to  secure  relief  from  the  pro  rata  clause  and  it  was  again 
refused.  There  is  not  the  slightest  ground  for  questioning  the 
goo  1 faith  or  the  irrevocable  character  of  that  refusal.  I do  not 
see  how  the  producing  companies  could  do  otherwise  than  to 
refuse,  for  the  managers  of  these  companies  certainly  could  not 
jus  ify  themselves  to  their  stocldiolders  in  giving  to  their  selling 
age  at  under  the  existing  circumstances  the  right  to  take  the 
ma  *ket  away  from  them  for  the  sale  of  its  own  copper  at  will. 
Mr  Charles  Hayden,  who  directed  the  policy  of  the  Porphyry 
Coi  ipanies,  declared  then  and  he  declares  now  tliat  he  would  not 
unc  er  any  circumstances  enter  into  such  an  arraagement.  Under 
the?e  conditions  there  was  but  one  thing  for  the  Smelting  Com- 
pel y to  do  and  that  was  to  terminate  the  selling  agency.  That 
is  u'hat  it  did  and  it  then  proceeded  to  the  unhampered  sale  of 
its  own  copper  and  it  reduced  its  stock  and  paid  its  loans  at  the 
bai  ks  and  put  itself  in  a sound  and  stable  position. 

Under  these  circumstances,  the  obligations  of  the  Messrs. 
Onigenheim  as  the  representatives  and  ownei's  of  controlling 
int  H-ests  in  tlie  Kennecott,  Braden,  Chile  and  other  companies 
r(M]  Hired  them  to  see  that  those  companies  had  a new  agent  to 
go  on  with  the  sales  of  their  copper.  Mr.  Hayden  knew  that. 
It  vas  not  necessary  for  anyone  to  tell  him,  and  everj’body  con- 
ne<  ted  with  the  Smelting  Company  knew  it.  The  Smelting  Com- 
pany was  very  glad  to  have  the  Messrs.  Guggenheim  exercise  a 
lai  ^e  measure  of  control  over  the  Kennecott  and  Braden  and 
Ch  le  and  Utah  and  Nevada  Companies  when  that  control 
resulted  in  bringing  the  agency  contracts  to  the  Smelting  Com- 
pa  ly  at  the  time  when  they  were  very  profitable ; but  when  trouble 
came  and  a new  agency  had  to  be  established  that  control  car- 
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ried  with  it  an  obligation  to  those  companies  which  the  Giiggen- 
heims  were  bound  to  observe. 

There  was  another  consideration.  Nearly  all  of  these  pro- 
ducing companies  were  among  the  best  customers  of  the  Smelt- 
ing Company  in  its  legitimate  smelting  business,  and  it  was 
highly  important  for  the  Smelting  Company  that  the  break  over 
the  selling  contract  should  not  become  a quarrel,  but  should 
leave  friendly  relations  and  a continuance  of  the  producing  com- 
panies custom  in  the  smelting  business.  Accordingly,  as  the  best 
thing  which  could  be  done  for  all  concerned,  the  firm  of  M.  Gug- 
genheim Brothers  undertook  to  sell  the  copper  for  these  produc- 
ing companies  themselves  for  the  time  being,  under  a terminable 
contract.  The  agency  was  no  longer  profitable.  I have  inquired 
into  the  profits  for  the  year  1921,  during  which  the  Guggenheims 
made  the  sales,  and  I find  that  instead  of  running  into  millions 
as  they  formerly  did,  the  total  profits  amounted  to  only  $62,682.90. 

The  so-called  transfer  of  the  selling  agency  accordingly  comes 
doAvn  to  this;  that  the  agency  was  brought  to  the  Company 
through  the  influence  of  the  Messrs.  Guggenheim  in  the  produc- 
ing copper  companies;  that  it  remained  with  the  Smelting  Com- 
pany so  long  as  it  was  beneficial  and  productive  of  great  profits 
to  the  Company  and  until  the  Company  was  forced  to  discon- 
tinue the  agency  because  they  could  not  continue  it  without  ruin; 
that  upon  the  happening  of  that  event,  the  Guggenheims,  in  dis- 
charge of  their  obligation  to  the  stockholders  of  the  copper  pro- 
ducing companies,  entered  into  a new  arrangement  for  the  sale 
of  their  copper,  not  for  profit,  but  for  the  best  interests  of  all 
concerned,  the  Smelting  Company  included. 

I have  thus  dealt  with  the  two  points  of  criticism  to  which 
the  Committee  calls  attention  in  its  report.  My  conclusion  is 
that  the  management  of  the  Smelting  Company  is  not  subject 
to  just  criticism  upon  either  point,  but  is  entitled  to  high  credit 
for  its  devotion  to  the  interests  of  the  Company  and  the  fairness 
and  integrity  of  its  management. 

I will  close  with  one  further  observation.  The  report  of  the 
majority  of  the  Committee  and  the  material  prepared  by  their 
accountants  and  counsel  and  annexed  to  the  report  contain  no 
charge  or  suggestion  of  graft  or  dishonesty  or  peculation  in  the 
management,  or  in  the  multitude  of  employees  of  the  Company. 
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Kotiing  was  concealed.  EverytMng  done  was  spread  at  large 
upo  1 the  records  of  the  Company.  The  Committeij  further  assures 
us  ‘ that  the  business  management  of  the  Compauy  has  been  suc- 
cess ful  and  that  a highly  efficient  organization  for  the  conduct 
of  its  business  has  been  built  up.”  That  could  not  possibly  be 
true  of  a business  administration  continuing  fc>r  twenty  years, 
eng  Lged  in  many  and  varied  enterprises,  receiving  and  expending 
eno  -mous  sums  of  money  and  engaging  the  services  of  thousands 
of  € mployees,  were  not  the  management  at  the  head  of  the  great 
institution  characterized  by  integrity  and  honor.  It  never  fails 
tha  the  character  and  spirit  of  a great  service  responds  gener- 
ally to  the  spirit  at  its  head. 

Respectfully, 

ELIHU  ROOT. 
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